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Early Termination for Cause

« Position under “common law”

+ Is the contract a “code”™?

+ “Confiscation” and seizure by pirates

* Insolvency

* Vessel's intended work becomes impossible
* Breakdown / continuous period of off-hire

» Supplytime procedure for termination

—
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Position under “common law”

English law with regard to contracts in general, as
distinct from the specific provisions of this contract

. “‘Repudiatory breach”

. “Frustration”

—
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“Repudiatory breach”

* Breach of “condition”

» Serious breach of ordinary term (“innominate term”)
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Breach of condition

Which clauses are “conditions”?
» If the term says so expressly

» Provisions with regard to timing/notices in commercial
contracts

» Provisions with regard to approvals by third parties

—




HILL DICKINSON

Breach of condition

Provisions with regard to approval from third parties
+ Class
* (in tanker charterparties) Oil major approvals

* (possibly, if included in an OSV charter) provision
requiring approval by the Client/Operator, particularly if
it is a matter of passing a formal audit by an inspector

—
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Serious breach of ordinary term

Which breaches are sufficiently serious?

“Substantially the whole benefit” which it was intended
that the other party would get from the contract
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Serious breach of ordinary term

The threshold is very high.

* For example, delay in the region of 50% of the
expected duration of the engagement;

» Or, | myself might say, showing an intention not to be
bound by the terms of the contract, but this may not be
generally accepted, and it might be said that the
threshold is showing an intention not to be bound in a
way which deprives the other party of "substantially the
whole benefit" of the contract.

—
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Serious breach of ordinary term

A single act of negligence can be considered “repudiatory”
if its consequences are sufficiently serious.
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Consequences under “common
law” of repudiatory breach

The party not in breach may terminate the contract
immediately, and become entitled to damages
(representing the value to them of the remainder of the
contract if the party in breach had fulfilled the contract
according to its terms)

» Windtime clause 16(d) was probably intended to mean
that such damages are not excluded

—
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“Frustration”

+ Change in circumstances (not breach of contract)
* Makes performance impossible

» Or very close to impossible
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Examples of frustration

* Vessel is lost
* Performance becomes illegal (e.g. sanctions)
* Delay

¢ Charterer has no use for the vessel?

—
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Example of frustration - delay

* Expected delay, not actual delay

» Threshold is very high (probably, at least 50% of the
remaining duration of the engagement)

* Law is quite unclear

—
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Example of frustration — loss of
purpose?
Conditions under English law

* Charterers’ intended use must have been known to and
accepted by the Owners before the fixture was made

* Charterers’ intended use must have become
impossible

*  There must be no other substantial use which
Charterers can make of the vessel

—
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Example of frustration — loss of
purpose?

The contract will not be frustrated if Charterers’ client
simply decides not to proceed with the work.

* | would say that the contract will only be frustrated if a
binding contract between the client and Charterers for
Charterers to perform the work would have been
frustrated (and | think this would be generally
accepted).

—
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Frustration

In all cases, if the impossibility arises through a party’s
choice, then the contract is not frustrated.
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Effect of frustration

The contract is dead.

» There will be obligations to pay for benefits already
received
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Why depart from the common law?

» Wish to eliminate/limit right to damages
* Wish to set the thresholds for termination lower

»  Wish for clarity
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Is the contract a “code”?

When the contract creates specific rights to terminate, are
these additional to the parties’ rights at common law, or do
they replace the parties’ rights at common law?




HILL DICKINSON

Is the contract a “code”?

“Frustration” only applies to the extent that a contract does
not itself make express provision to deal with a situation.
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If Supplytime 2005 is not a “code”

It should be possible for Charterers both to terminate for
repudiatory breach at common law and (in the alternative)
to terminate under clause 31(b).

« Under Supplytime 2005, if there is early termination
for cause demobilisation is still payable.

* However, termination for repudiatory breach at common
law means that the contract is at an end, and so no
demobilisation will be payable.

—
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Is the contract a “code”?

Supplytime 2017 clause 34(c) treats repudiatory breach
separately and may just be codifying the common law as to
repudiatory breach, while adding extra rights to terminate.

» Under Supplytime 2017 demobilisation is not payable in
the case of termination by Charterers for repudiatory
breach by Owners.

—
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“Confiscation”

“If any . . . Individual or group, whether or not purporting to
act as a government or on behalf of any government, . ..
seizes or otherwise takes possession of the Vessel”

* In Supplytime 2005 the headings are not to be taken
into consideration in the interpretation of the wording.

—
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“Confiscation”

So, if pirates seize the vessel, Charterers may terminate
the charterparty.

« If the charterparty has a specific provision with regard to
hire (etc) if the vessel is seized by pirates then that
specific provision will prevail.

—
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Insolvency

Does the wording include a party entering Chapter 11
under US law (which is a form of court-ordered protection
from creditors — compare "administration" under English
law, but Chapter 11 lets the previous management
continue in control of a company)?

+ However, that may be included under “suspends payments”.

* Under Supplytime 2017 "administration" and "anything
analogous" are included.

—
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Insolvency

Provisions creating a right for one party to terminate if the
other party becomes subject to insolvency proceedings or
proceedings for protection from creditors are likely to be
invalidated by applicable insolvency law.

» Abig change in the "feel" of the law is that now insolvency
proceedings / protection from creditors are likely to be
given effect internationally, so that (for example) Korean
rehabilitation proceedings are likely to have effect in
England, and even in London arbitration.

—
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Insolvency

Possibly, include a provision by which the contract is
terminated automatically as soon as a party becomes
unable to pay its debts as they fall due?

* This is borrowed from the International Swap Dealers
Association Master Agreement.

 The intended effect is that, in most cases, the contract will
have terminated automatically before the application to a
Court which begins insolvency proceedings / protection
from creditors.

—
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Insolvency: the "anti-deprivation™
rule

However, the ISDA wording may not work.

Under English law a Court must look at the substance of
what is agreed (not the form) and ask whether its purpose
and effect is to evade the application of insolvency law, or
has a "legitimate" commercial purpose.

Belmont Park -v- BNY Trustee [2011] UKSC 38, [2012] 1 AC, cited in
Re Pan Ocean, ex p. Seawolf Tankers [2015] EWHC 1500 (Ch), at [33]

—
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Insolvency: the "anti-deprivation™
rule

However, it is said that this rule is more likely to be applied
by the Court in the case of deprivation of rights already
accrued, and less likely to be applied in the case of loss of
contractual performance yet to be carried out.

Pan Ocean, at [36.3]

—
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"Termination Event" (subject to the
notice procedure) added

+ If Owners do not have the required insurances
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Delay to performance, or
intended work becomes impossible

“If a force majeure condition [list] prevents or hinders the
performance of the charterparty for a period exceeding
[days]”
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Delay to performance, or
intended work becomes impossible
Force majeure condition

Must occur otherwise than through a party’s fault /

breach of contract

« Can take the list from a force majeure clause, but safer
not to make the right to terminate depend on the
operation of the force majeure clause

—
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Delay to performance, or
intended work becomes impossible

“Prevents or hinders”

* Not necessary for performance to have become
impossible

* Not the total exclusion of all choice

—
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Delay to performance, or
intended work becomes impossible

“The performance of the charterparty”

* Possibly, better to say the performance of any specific
intended work which the charterers made known to the
owners before the fixture was made or the performance of
the charterparty?

»  Supplytime 2005 makes interpretation complicated by also
using the words “failure to perform” which suggest the idea
of a breach of contractual obligation, which is not the same
idea.

—
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Breakdown / continuous period of
off-hire

* “No fault” provision

» Period to be agreed
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Continuous period of off-hire

« Now quite usual in time charterparties for cargo vessels
(in particular, container vessels for use in liner service)

* In Supplytime 2017, clause 34(d)

» Charterer can manipulate the “service presently
required”, in order to keep the vessel off-hire

—
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Periods of off-hire

Supplytime 2017 clause 34(d)
“combined periods which exceed . . . in aggregate”

+ ltis not clear whether this includes periods where the vessel
was partially prevented from working, and time was lost (“pro-
rata off-hire”)

If Owners put in a substitute vessel, does she start with a
clean sheet, or is the aggregate off-hire accumulated by the
original vessel, carried forward to count against the substitute
vessel?

—
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Issues with the off-hire termination
provision

With off-hire there is no warning notice.

An owner might wish for a notice: if the figure for
aggregate off-hire is 20 days, | might wish to be warned
that | had clocked up 16 days and should consider putting
in a substitute vessel.

—
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Off-hire replaces "breakdown"

There is clarity, as there was not with "breakdown days".

» Days of suspended performance are on-hire.

* Maintenance days are on-hire, as the Explanatory
Notes point out.

A charterer might wish for a period which included
maintenance days used for unplanned repairs.

—
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Breakdown

« May happen gradually (need not happen suddenly)

* Need not be machinery which moves and does
work

» The piece of equipment need not have been in
working order at the time the fixture was made

—
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“Breakdown” in Supplytime

Is it a requirement that the cause must be internal
to the piece of equipment / vessel?

« This is supported by a linguistic intuition.

» This also has a commercial purpose in the context of
a provision for early termination based on the vessel's
failure to perform.

—
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“Breakdown” — time charter authority

ad hoc clause in 1902 charterparty:

“Detention by ice to be for account of charterers unless
caused by breakdown of steamer.”

* The “Rikard Nordraak”, (Re Traae and Lennard)

(1903) 8 Com Cas 239 (Ridley J)
[1904] 2 KB 377 (CA)

—
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Facts of “Rikard Nordraak”

* Vessel time-chartered for trip to St Petersburg
» She entered the Baltic in October

» She grounded in the Baltic, was damaged and had to put
back for repairs

» She was delayed by the repairs for about two months

+ She reached the Gulf of Finland at the beginning of
January

» She was unable to proceed further by reason of ice

—
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Breakdown — Rikard Nordraak

Counsel for the Owners argued:

+ “‘Breakdown of steamer’ is not an apt term by which
to describe damage caused by stranding.”
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Breakdown — Rikard Nordraak

Counsel argued:

« “‘Breakdown of steamer’ is either only equivalent to
breakdown of machinery, or it refers to inefficiency of
the steamer arising from inherent defect or some cause
arising in the steamer”

—
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Breakdown — Rikard Nordraak

The Court of Appeal held

* “This steamer, in my opinion, undoubtedly broke down
in consequence of stranding”
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“Breakdown” — authorities on demurrage
exception clauses

Asbatankvoy/Exxonvoy: “breakdown of machinery or
equipment in or about the plant of the charterer, supplier,
shipper or consignee of the cargo".

* The “Thanassis A” (unreported, 22.3.1982)

* The “Afrapearl” [2004] EWCA Civ 864, [2004] 2 Lloyd’s
Rep 305.

—
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Breakdown — “Thanassis A”

“As | read the words ‘breakdown of machinery or
equipment’ they must in the present context go beyond the
ordinary example of a machine breaking down due to its
own inherent defect. Where there has been a breakdown
of equipment in the context of this clause | can see no
reason why it should not include, for example, a breakage
in a pipe,

—
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Breakdown — “Thanassis A”

“. .. The cause of the breakdown is immaterial. It could be
some external agent, or it could be some internal defect in
the machinery or equipment, but if the machinery or
equipment does not function, and possibly also if it
malfunctions, then there is a breakdown of the machinery
or equipment.”

—
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“Breakdown” provision in Supplytime
2005

“and [Owners] have not initiated reasonable steps within
48 hours to remedy the non-performance”

* Not in Supplytime 89

* In effect converts “no fault” provision for termination into
provision for termination if Owners fail to exercise due
diligence to repair the vessel.

—
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Substitute vessel?

Under Supplytime, Owners can prevent
termination for breakdown/offhire by putting in
a substitute vessel.
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Substitute vessel?

“subject to the Charterers’ prior approval which shall not
be unreasonably withheld”

* In the context of a pending termination, this will
produce disputes.

» Under English law, Charterers may have regard to their
own commercial interest when deciding whether to
accept proposed substitute.

—
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Supplytime 89/2005 procedure

Two notices

* The first notice informs (and warns)
* Gap of three days

 The second notice terminates

—
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Supplytime 89/2005 procedure

First notice

« Obligation to give this notice, to provide information

+ “Condition precedent” for termination that it have been
given

« “Condition precedent” that it have been given at the
right time (big pitfalls here) — this condition is removed
in Windtime

* Not strictly necessary that it have been given by the
party wishing to terminate

—
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Supplytime 89/2005 procedure
Gap of three days

* Three clear days
* Opportunity to put things right?

* Avoid becoming estopped!

—
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Supplytime 89/2005 procedure
Second notice

* Must be given reasonably promptly after the right to
terminate has arisen (ie after the three clear days have
expired)

—

HILL DICKINSON

Supplytime 2017 procedure

First notice now only to warn

"written notice of its intention to terminate this Charter
Party unless . . ."

There is now no duty to give information of the
occurrence of a Termination Event.

—
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No duty on Owners to inform Charterers
if insurance has lapsed or is cancelled

The onus is on Charterers to call for insurance
certificates, if they are concerned as to whether the
Owners have the insurances required.

» Charterers will need to take note of the dates of
expiry, in order to call for fresh certificates following
renewal of the insurances.

* What if the insurers cancel mid-term?

—
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Period of warning now 14 days

From the Owners' point of view this is a reasonable period in
which to get fresh insurance policies.

However, from the Charterers' point of view, it is rather long.

* | have not seen any provision entitling Charterers not to
use the vessel and put her off-hire while she does not
have the insurances required.

—




HILL DICKINSON

Period of warning now 14 days
This makes sense in the case of force majeure:

» The provision is now not 15 days of preventing/hindering
before the first notice is given.

» The provision is now that the first notice can be given at
once, and then there are 14 days to see if the preventing
or hindering ceases.

—
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Period of warning now 14 days

14 days to get the vessel un-requisitioned or un-confiscated

14 days to get the vessel un-lost???
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Period of warning now 14 days

14 days to get a vexatious bankruptcy petition withdrawn.

But also, 14 days for the Administrators to take proceedings
to stop one from terminating.
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Notice procedure is now tidied up

No "in any case" time limit on when the first notice can be
given.
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Notice procedure is now tidied up

Not left to be implied that the second notice must be given
promptly.

+ Second notice latest within three days of expiry of the
14 days' notice.

—
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Notice procedure not completely tidied up

It is left to be implied that the first notice must be given
promptly after the occurrence (or after being informed of the
occurrence).

» There may be an argument about whether someone can give a first
notice if they become informed of a Termination Event a long time
after the event began.

—
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Notice procedure not completely
tidied up

As | read the wording, the second notice can only be given
after the 14 days have expired.

The Explanatory Notes do not agree with me.

—
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Notice procedure not completely
tidied up

"the notifying party may terminate this Charter Party with
immediate effect"”.

But in fact:

Demob will be payable under clause 2(e).

* Charterers will have to bring the vessel (in their time and at their
expense) to a contractual redelivery port and redeliver her with clean
tanks, under clause 2(d).

« The vessel will have to be reinstated under clause 4.

—
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Chartering Offshore Vessels:
A commentary on Supplytime

(Sweet & Maxwell,
now expected early 2018)

—
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